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Statement oe the Case.

May it please the Court :

A very brief statement of the case will suffice to pre-

sent the questions arising on this appeal.

Appellant Wailes was complainant below. He brought

his bill in equity to quiet title to a group of mining claims,

which he had relocated on January 1, 1905.

There were eleven claims involved in the suit. For



the purpose of convenience we give here the okl name and

the new name of each of the claims

:

Old Name.

Amazon.

Prince of Wales.

Copper Glance.

Jefferson.

Coj)per King.

Copper Bolt.

Copper Nut.

Daisy.

St. Dennis.

Bluejaj'.

Blackbird.

New Name.

Sydney.

Victoria.

Eobert.

Lee.

Warren.

RajTQond.

Brenan.

Morris.

Ritner.

Nil Desperandnm.

Daniel.

In this litigation these claims have been referred to un-

der their old titles and therefore the old names will be

adhered to in the following argument.

These claims had been for several years the property

of the Whalen Consolidated Cojiper Mining Company,

an Illinois corporation.

On December 29, 1904, Davies, the defendant below and

appellee here, recovered a judgment against the Whalen

Company for the sum of $1,792.77. Execution was is-

sued on the 30th day of December, 1904, and was levied

upon the 31st day of December, 1904.

Wailes relocated the claims upon the first day of Janu-

ary, 1905. On the 18th of February, 1905, the defendant



Sweeney, Sheriff of Eureka Coimtj', Nevada, sold tlie

eleven claims at public auction to Daniel Davies and the

Sheriff's certificate of sale was issued to him.

It is the cont-ention of Mr. Wailes that the assessment

work was not done on the claims for the years 1904, and

that i\\ej were therefore subject to relocation on Janu-

ary 1, 1905.

The court made no findings in the decree (Trans., 374).

In the opinion, however, he concludes that the assessment

work was not done on the following claims : Copper

Glance, Copper Nut, Daisy, St. Dennis, Bluejay, Black-

bird, Jefferson and Copper Bolt (Trans., 355) ; and in

his opinion (Trans., 357) he finds the work was done on

the Prince of Wales, Copper Nut and Amazon. It will

be noted that, as to the Copper Nut, the court has con-

cluded both that the work had been done and had not

been done in the year 1904. It will also be noted that he

omits the Copper King from his conclusions. From the

context of the opinion and from the fact that the Copper

Nut was, along with the Amazon and Prince of Wales,

the most valuable property, it is apparent that the

court intended to conclude that the annual labor for 1904

was done upon the Copper Nut and was not done upon

the Copper King.

Upon the three claims Prince of Wales, Amazon and

Copper Nut, the court concludes that the work was done

by Colonel Charles Lay, who was a stockholder of the

Whalen Company, and he further concludes that, ah



thougli the corporation did not authorize him to do the

work or did not pay him for doing it, and although the

corporation is not asking to have the benefit of the work,

yet the work inured to the benefit of the corporation and

therefore to the benefit of Davies, who levied his execu-

tion upon December 31, 1904. The uncontradicted tes-

timony was that the only work done in the year 1904 was

the extraction of ore by Colonel Lay. The uncontradicted

testimony was that this work, from the manner in which

it was done, was harmful to the claims.

As to the eight claims, upon which the court concludes

the work was not done in 1904, relief was also denied to

the complainant for the reason, as the court concluded,

that he did not come into equity with clean hands. The

uncleanliness of his hands arose from the fact that, in

relocating the claims, he was merely acting for Colonel

Lay and that Colonel Lay's purpose in relocating the

claims was to defeat the judgment of Mr. Davies. This

the court held was a fraudulent conveyance in hindrance

of creditors.

Questions Involved.

From the decree dismissing the bill the complainant

Wailes prayed and perfected this appeal, and now asks

that a decree be entered reversing the decree of the Cir-

cuit Court and awarding to him the relief prayed for in

his bill.

The questions involved are as follows:

1. Was the work done upon the Prince of Wales and



OopiDcr Xiit of such a nature as to develop or imiDrove

those claims withiu Section 2324 of the Revised Stat-

utes?

2. Was any work whatever performed upon the Ama-

zon?

3. Does labor performed upon a claim by a stock-

liolder, at his own expense and without any intention that

it shall be assessment work, inure to the benefit of a

judgment creditor or the coi*poration when the corpora-

lion itself did not authorize the work to be done and does

not claim the benefit of it?

4. Was there an abandonment?

5. If a stockholder, who is not authorized or paid to

do the assessment work for a coriDoration, fails to do the

assessment work for a year, does the subsequent reloca-

tion l)y him of the claim amount to a fraudulent convey-

ance when he knows that there is a claim against the

corporation?

Errors Relied Upon.

As is above stated, the court dismissed the bill with-

out making any findings in his decree. Therefore, the

only error that we can very well specify is assignment

"A" (Trans,, 377), which is as follows:

"The said Circuit Court erred in dismissing the

said bill of complaint and dissolving the injunction

theretofore issued therein and entering a final de-

cree in favor of respondents and against the com-

plainant for the costs of this suit."
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ARGUMENT.

THE WORK DONE ON THE PRINCE OF WALES AND COPPER NUT

WAS NOT ASSESSMENT WORK.

The work done upon the Prince of Wales and Copper

Nut claims was not of such a character as to comply with

the provisions of Sec. 2324, E. S. of the U. S., determin-

ing the amount and quality of annual labor necessary to

prevent a forfeiture.

Sec. 2324 R. S. is in part as follows

:

"On eacli claim located after the tenth day of

May, eighteen hundren and seventy-two, and until

a patent has been issued therefor, not less than one

hundred dollars' worth of labor shall be performed

or improvements made during each year."

Now, before considering the specific work done on the

three claims in question, it is requisite to clearness and

brevity that we at once accept the definition of the phrase

''labor or improvements" as given by the highest court

in the land, and elsewhere adopted by both courts and

text-writers. Having such a definition as a measure, it

only remains to be determined whether the character of

the work comes up to the statutory requirements.

In Smelting Co. v. Kemp, 104 U. S., 655, the Supreme
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Court, speaking tlirough Mr. Justice Field, used the fol-

lowing language

:

^' Labor and improvements within the meaning of

the statute are deemed to have been had on a mining

claim, whether it consists of one location or several,

when the labor is performed, or the improvements

are made for its development; that is to facilitate

the extraction of the metals it may contain."

In Jaclison v. Bohy, 109 U. S., p. 444, the above para-

graph is cited, and quoted with approval.

In O'Reilly v. Campbell, 116 U. S., p. 422, the court

says:

''It is a rule among miners on the public lands,

so often brought to our attention and so often de-

clared that we may speak of it as part of our judi-

cial knowledge, that discovery and appropriation

are the source of title to mining claims, and that de-

velopment by working is the condition of their con-

tinued possession. Citing Jackson v. Rohy, U. S.,

p. 444 (109)."

In Booh V, Justice Mining Co., 58 Fed., 117, Judge Haw-

ley held that

''labor and improvements within the meaning of the

statute, are deemed to be done on a mining claim or

lode, whether it consists of one location, or several

locations owned by the same party and contiguous

to each other, when the labor is performed, or im-

provements made for the purpose of working, pros-

pecting and developing the ground embraced in the

location or locations."
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In the case of Bishop v. Baisley, 41 Pac, 941, the Su-

preme Court of Oregon said

:

"as to the nature of the labor or improvements, the

statute would seem to require that the labor be per-

formed or the improvements made for the develop-

ment of the claim ; that is to facilitate the extraction

of the metals it may contain,"

and in holding that picking rock from the walls of a

shaft, breaking it out, assaying it, etc., was not the neces-

sary annual labor, because of its character the court

said further

"such labor does not add to the value of the claim,

nor does it tend to development of the mine. '

'

In Poiver et al. v. Sla, et al., 61 Pac, 471, the Supreme

Court of Montana approved Smelting Co. v. Kemp, 104

U. S., 636, and held

"The outlay is to be regarded as made upon the

claim within the meaning of the statute, whenever it

is made for the development of the claim and to

facilitate the extraction of the minerals it may con-

tain."

Basing his text upou the above cases, and others, Mr.

Lindley in paragraph 629 of Vol. II, 2nd edition of his

work on Mines says

:

"The object of the law requiring annual work is

that the holder of a mining claim shall give sub-

stantial evidence of his good faith. * * * if work

is actually done within the limits of the claim in good

faith for the purpose of developing it, strict compli-

ance with the requisite of the statute is established,

and a court will not attempt to substitute its own
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judgment as to the wisdom and expediency of the

method, emploj^ed for developing the mine in place

of that of the owner.

Commissioner Williamson in a communication to

the surveyor-general of Colorado, thus reflected the

views of the land department: 'All improvements

made upon a mining claim having a direct relation

to the development thereof may be taken into con-

sideration, etc'

Labor and improvements within the meaning of

the statute are deemed to be done on a mining claim

or lode, when the labor is performed or improve-

ments made for the purpose of working, prospect-

ing and developing the ground embraced in the loca-

tion, or for the purpose of facilitating the extraction

of the mineral it may contain."

Mr. Snyder, in his work on Mines, Vol. I, paragraph

485, and relying upon the same authorities as Mr. Lind-

ley, discusses the proposition in these words:

''The question as to what would be accepted as

comi^liance with the statute upon the question of an-

nual labor or assessment work is one which has re-

ceived considerable attention by the courts. * * *

The test usually applied here as in the case of ivork

done outside a claim for its benefit is ivhether it is

such as ivill in fact amount to an improvement upon

the claim and as such is calculated to develop it."

(Our italics.)

And on page 464, paragraph 492, Vol. I, in speaking of

the value of labor and improvements, the learned author

says

:

"In this, as in determining the sufficiency of the
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labor and improvements tlie important question to

be decided is wbether or not the work done tends to

develop the claim, and is reasonably worth the

amount claimed for it."

Barringer and Adams—The law of Mines and ^[ining

in the Vnited States, on page 265, say:

"Work done for the purpose of discovering min-

erals, no matter what the particular form or char-

acter of the deposit which is the object of the search,

is within the spirit of the statute. The law makes

no distinction whatever between lode and placer

claims as regards the annual work necessary to the

13reservation of the claim to the locator thereof.

* * * The work may be of any character if it be

in good faith intended for the development of the

claim."

Morrison in the 12th Edition of his work on ]\Iining

Eights, p. 99, has the following statement:

"Development is the condition upon which the gov-

ernment allows the miner to hold his possessory

right and afterwards perfect it by patent."

In Vol. 27, "Cyc," p. 590, the following is said as to

amount, character, and sufficiency of annual work re-

quired :

"It is clear under the statute that upon each claim

located since May 10th, 1872, there must be placed

one hundred dollars' worth of labor or imjorove-

ments for each year. The labor which must be done,

or improvements placed upon the claim must be of

such a character as will tend to develop the claim

and facilitate the extraction of the metals there-

from. '

'
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In 20 Am. and Eng., p. 737, it is said

:

"Labor or improvements to be credited as sucii

must actually promote or directly tend to promote

the extraction of minercd from the land, or fonrard

or facditate the development of the claim as a mine

or mining claim, or be necessary for its care or the

protection of the mining works thereon^ and this is

true whether the work is done irithin a claim, or

group of claims, or outside of the boundaries of the

claim or group of claims." (Italics ours.)

Let us now examine the character of the work as sworn

to, and let us begin with the testimony given in favor of

appellee's contention that assessment work to the value

of $100 was done, on the Prince of Wales and Copper

Nut.

Mr. T. A. Burdick on p. 241 testified as to the amount

of ore shipped; and as to Lay's purpose in mining and

shipping the ore. He testifies to an admission by Lay,

viz.: "he wanted to get a good return and it was shipped

to Salt Lake, thinking they could get a better return so

they could sell stock in the East."

James Mackey on p. 253 of the transciipt of record

deposes that on his arrival at the mines he found eight

or nine already at work. He himself began work by tak-

ing out some ore from the CojDper Nut to be shipped

away. He then worked three weeks on the Prince of

Wales claim, and then five or six days on a new shaft

upon the Prince of WaJes. Asked whether he helped to

sort and sack any ore he said that he did, on the first
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occasion the amount being from 15 to 20 tons, and on the

second occasion 8 to 10 tons. Into further details as to

the character of his work, he did not go, and we are left

in the dark as to what he was doing during the three

weeks while working on the Prince of Wales.

Frank C. Lewis on page 263 of the transcript of record

deposes that there was $100 worth of work done on the

Prince of Wales in cleaning out waste and taking out ore

;

and upon the Copper Nut work of approximately the

same amount and of precisely the same character was

done. As to the ore shipped away he deposes that it was

shipped from the Prince of Wales and the Copper Xut.

Mr. M. W. Shaw testified that a hundred dollars' worth

of work was done on each of the two claims, the Prince

of Wales, and the Amazon, and that the character of the

work was hoisting waste, and taking out ore. On the

Copper Xut he says that a hundred dollars' worth of

work was done, but of what character he did not say.

Testifying as to the amount of the ore shipped he says

that twenty-four tons were shipped at one time, and

nine at another, none of which ore came from the Ama-

zon, but some of it from the Prince of Wales, and the

Copper Nut.

Mr. George William Leighton, p. 125, on behalf of the

original complainant, now appellant after qualifying him-

self as an experienced miner, deposed that the work done

on the Prince of Wales was blasting out ore, and that af-

ter the ore was blasted out, the mine was in a worse con-
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dition than before. The only purpose of doing the work

was to get ore to be shipped away by Colonel Lay.

When asked why the mine was in a worse condition, he

said:

''Well, simply because where there was a bunch

of ore they blasted it out, and put no stopes in, and

it left it dangerous. They only did it a little ways

in where there was a bunch of ore. If it had been

done to develop the mine, they would have had to

stope it because it left it in danger of falling down."

Mr. Charles Lay, p. 217, testified that ore was taken

out of the Prince of Wales, and from the Copper Nut for

the purpose of shipment. That he intended if possible

to reimburse himself for past expenditures in connection

with the claims.

The above is the sum and substance of all the testi-

mony given on both sides on the question of assessment

work. If such a showing is a sufficient proof that as-

sessment work has been done, then we sul)mit that botli

judges and text-writers have long been wandering in

darkness.

When Mr. Justice Miller, one of the ablest judges that

ever sat as a member of the Supreme Court of the Uni-

ted States, enunciated the doctrine that the purpose of

the statute, Sec. 2324 E. S. of the U. S., was ''to re-

quire every person who asserted an exclusive right to

his discovery or claim, to expend something of labor or

value on it as evidence of his good faith, and to show
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that he was not acting on the prineiple of the dog in

the manger," Chambers v. Hanigton, 111 U. S., 353, he

probably wonld not have considered as within either its

spirit or terms, labor expended by a third party, in get-

ting ont ore to reimburse himself for past expenses,

which left the mine in a worse condition. Xot as be-

fore stated, that the court will determine judicially as to

the wisdom and expediency of the work done, if it be

done in good faith. Good faith, hovrever, there must

be as manifested by an attempt to develop the mine.

How can a man who starts in with the jmrpose of simply

repaying himself, without a single thought as

to the future condition of the mine, put him-

self either within the letter or spirit of the

above interpretation of the statute. Does his

work not range him alongside of Mr. Bishop in the

Bishop V. Baisley case, supra, whose labor did "not add

to the value of the claim, nor tend to the development of

the mine"? Certainly any construction which deter-

mines that work done by a volunteer, for the purpose

of getting ore in order either to bolster up a prospectus,

or to sell the ore and pocket the proceeds, and done

without an eye to development, and as a matter of fact

doing great damage, must entirely negative the entire

line of reported decisions bearing on tlie precise point

in issue. Under a state of facts where the quality of

work done is of vital importance, not a single witness

for the defense testifies as to the tendeucy of the work

to improve the mine.



19

If tlie Inirden of proof to p^o^'o a forefeiture rested

originally ^^tli complainant, certainly the testimony of

G. AV. Leigliton alone, and in the absence of contra-

dictory testimony made a prima facie case and it was

error under the evidence to rule that assessment work

had been done. How was the court justified in stating:

^'Tlie objection that extracting ore is not devel-

opment work is entirely immaterial. * '' '* Obviously

the purpose of this statute is to require the mine

owner to evidence his good faith by performing one

hundred dollars' worth of labor on each claim each

j^ear until patent issues. The statute does not re-

quire any particular character of labor; it does not

require that the work shall be wisely and judiciously

done, nor does it say how the work shall be per-

formed?" (Trans., 357.)

This certainly is not the law; but the court could rest

its decision in no more solid ground when there was not

a scintilla of evidence that any development work had

been done, and when the only evidence as to Lay's mo-

tive in doing the work showed an entire absence of the

good faith so necessary. Lay testitied that he sought

to reimburse himself by taking out the ore, and Burdick,

appellee's witness, testified that Lay stated he wanteii

to get a good return from the ore in order that the stock

might be more easily marketed in the east. In either

event the evidence does not show a purpose to develop

the claim and by all means it does not show good faith

on the part of the corporation, the owner of claims.
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II.

THERE WAS NO WORK DONE UPON THE AMAZON.

Mr. Leighton, testifying for the complainant, said

(Trans., 124) that, with the exception of gathering up

ore from ore heaps on the surface of the ground, there

was no work done in 1904 on any of the claims of the

Whalen Company except the Prince of Wales and the

Copper Nut. And again (Trans., 127) the same witness

testified that, with the exception of the work done upon

the ore heaps of the Whalen Company and some outside

claims, there was no work whatever done upon the min-

ing claims of the Whalen Consolidated Mining Company

except the Prince of Wales and Copper Nut during the

entire year 1904.

In the opinion of Judge Farrington, the rule of evi-

dence is stated (Trans., 354) that the burden of proof

is always on the party seeking to establish the forfeit-

ure of a mining claim. This, we believe, so far as it

goes, is a fair statement of the general rule, but the

court neglected to state the exception, which is most

important in this case as bearing upon the labor claimed

to have been performed upon the Amazon claim. Lind-

ley states (Sec. 643, 2d Ed.) the rule and exception as

follows

:

''Where, however, either abandonment or forfeit-

ure are relied upon, the burden of proof rests with

the party asserting it. An exception, however, to

this last rule may be noted. Where a party shows
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tliat no work was })erformed by an adversary with-

in tiie limits of his claim, he makes out a prima facia

case and thereafter, should such adversary depend

upon labor done outside the claim, the burden is

cast upon him of proving the performance of such

labor and proving that its reasonable tendency is

to benefit the claim."

In Hall V. Keanuj, 18 Col., 505; 33 Pac, 373, the court

said (p. 374)

:

''Although the burden of proving a forfeiture is

always upon the party relying upon the same, in this

case this burden was discharged, prima facie, by

showing that no work during the year 1884 had been

done upon either the Randolph or Roscoe lodes, or

within the surface boundaries of either of these

claims. If labor was in fact performed upon ad-

jacent property that might properly be considered

as development work for these claims, as contended,

it devolved upon Kearny and Nolan, and not upon

Hall, to show affirmatively such facts. Appellees

attempted to meet this requirement by showing that

they had started a tunnel near the west side line

of their claims; the west side lines of both being

practically the same at this point. This tunnel was

extended out of and away from the claims in con-

traversy into patented territory, in which they were

also interested. Under these circumstances there

is no presumption that this work was for the devel-

ment of either the John Randolph or Roscoe

claims. In fact, the presumtpoin is against such

contention, and, after proof that the annual assess-

ment had not been done within the surface bounda-

ries of these locations, it was incumbent upon ap-

pellees to show that such work as had been done
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elsewhere was in fact intended as tlie annual as-

sessment upon these claims, and was of such a char-

acter as that it would inure to the benefit thereof."

In Sherlock v. Leighton, 63 Pac. (Wy.), 580, the court

said (p. 581)

:

''It is undoubtedly well settled that the party re-

lying upon a forfeiture must allege and prove it,

and the burden of proof in the first instance rests

upon him to establish the forfeiture. When, how-

ever, such party shows that no work was performed

within the limits of the claim, he makes out a prima

fadie case; and thereafter, should his adversary

depend upon the labor done outside the claim, the

burden is cast upon him of proving the performance

of such labor, and that its reasonable tendency is

to the benefit of the claim."

This same rule of evidence has been recognized in the

very circuit from which this appeal was taken. Judge

Hawley, in Justice Mining Company v. Barclay, 82 Fed.,

554, said at p. 560

:

''AVhere the work is not done within the surface

boundaries of the location, the law undoubtedly

casts the burden upon the party claiming to have

done the work, not only to show that the work done

outside of such boundary was intended as the an-

nual assessment work on the claim, l)ut that it was

of such a character as that it would inure to the

benefit of such claim."

We contend that, after proving by Mr. Leighton that

there was no work done upon the Amazon claim for the

year 1904, the burden of showing that there was not a
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ant.

An examination of the evidence will show that the

defendant has failed utterly to prove that the work done

ui)on the Prince of Wales claim could in any manner

be considered as assessment work done upon the Aama-

zon claim.

Let us first notice how the court summarizes the e\*i-

dence with reference to the work done upon the Amazon

claun. It is all contained upon pp. 355-6 of the Tran-

script.

The first statement (Trans., 355) is that Mr. Shaw tes-

tified that there was fully $100 of work done upon each

of said mines, viz., the Prince of Wales, Amazon and

Copper Xut. He then states (Trans., 356) that certain

work was done upon the Copper Xut and the Prince of

Wales, and then he says

:

"The Prince of AVaies and Amazon were worked

through the same shaft."

Again (Trans., 356) he says:

"The Amazon and Prince of Wales are practi-

cally the same mine. He worked on both." (Ee-

ferring to Mackey.)

And then, quoting from the witness Lewis, he said

(Trans., 356)

:

"$200 worth of work was done on the Prince of

Wales. $100 worth on the Amazon."
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This is the evidence that the court relies upon for the

purpose of reaching his conclusion that the work done

upon the Prince of Wales claim could be considered as

work done upon the Amazon.

We now propose to take every word of testimony in

the record, referring to this Amazon claim, to demon-

strate to this court how far the defendant came from

carrying the burden of proof that, under the rule, shifted

to him.

Mr. Mackey stated (Trans., 250) that he worked

thirty-one days upon the claims of the Whalen Consol-

idated Copper Mining Company. He was later asked

(Trans., 253) upon what claims he began to work in 1904.

His answer was:

''A. We were taking out some ore to ship on,

I think it was the Copper Nut, and then from there

I went to the Prince of Wales and worked there

about three weeks."

The leading question was then put to him

:

^'Did you work on the Amazon?"

and the witness answered

:

"The Amazon and Prince of Wales are the same.

I worked on both. Then I worked five or six days

on the new shaft that the company started five or

six years ago."

This shows that the witness first began to work on the

Copper Nut. He does not say how long. Then he
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worked three weeks on the Prince of Wales, and after-

wards five or six days upon a new shaft. But he liad al-

ready testified that he had worked only thirty or thirty-

one days altogether and reiterated this on his cross-

examination. (Trans., 256.) So, assuming that he

worked on the Copper Nut only one day,—after we have

taken out the time that he worked on the Prince of

Wales cind the new shaft there remained only two or

three days that he could have worked upon the Ama-

zon.

His statement that the Amazon and the Prince of

Wales are the same is, of course, meaningless. If they

are the same, what did he mean in the very next state-

ment,—that he worked on both!

The Amazon and Prince of Wales are adjoining

claims. There is an incline shaft on the Prince of

Wales near the boundary between the two claims; but it

descends away from the Amazon and there is no cross-

cut or drift coming back to the boundaries of the Ama-

zon.

The star witness, Shaw (Trans., 294), was asked upon

what claims nine men and a Chinaman did work in 1904-.

His answer was:

''They worked on the Prince of Wales, took ore

from the Jefferson, Copper King, Copper Nut and

the Copper Bolt."

It will be noted that he omitted the Amazon, but the
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counsel readily supplied the omission by asking the

question

:

''What about the Amazon?"

and he answered:

''Well we took ore from there,—that is connected

with the Prince of Wales."

And on i). 295 he was asked the question

:

"Can the work done on the incline shaft operate

to work both the Prince of Wales and the Ama-
zon?"

and the witness, of course, answered:

"Yes, sir."

We submit that, even if Mr. Shaw's testimony were

entitled to a particle of credence, that this vague and

indefinite colloquy does not constitute proof that the

work done in the Prince of Wales shaft could operate as

assessment work uj^on the Amazon.

Mr. Davies, the defendant, testified with great en-

thusiasm. (Trans., 337.) He makes a clear, lucid and

ample exi3lanation of the manner in which the Amazon

can be worked through the Prince of Wales shaft.

He was asked the question if the Amazon could be

worked through the Prince of Wales shaft and, with

great assurance, he replied:

"Why certainly."

He was then asked to state how, and he said

:

"Well the incline shaft on the Prince of Wales is

on the south end line of the Prince of Wales and
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the north end line of the Amazon. I believe the nia})

will show it. I am well acquainted with the mine.

There is a cross-cut on the 100-foot; the cross-cut

going south is going into the Amazon. The cross-

cut north is in the Prince of Wales."

Then the counsel made it still more lucid by volunteer-

ing the following question or, rather, assertion:

"So one incline shaft works both the Amazon and

the Prince of Wales."

and the defendant sapiently admitted

:

''The fact of it is the Prince of Wales and Ama-
zon is really one; they work through one shaft and

it is called the Prince of Wales shaft, but I lielieve

there is more of the shaft on the Amazon than there

is on the Prince of Wales."

Now this testimony of Mr. Davies, the defendant in

the case, although it is clearly made up of conclusions,

might be entitled to some little weight, if the witness had

not unwittingly upset every word of it. (Trans., 340-1.)

Here he was asked if he knew about the work that was

done in 1904 and, in much exuberance of spirit, he re-

[)lied:

"I wasn't there when it was done, but I know

this, I have the names of the men and about the time

each man worked; all the work that was done in

1904 was done on the Wlialen Con. Mines, and there

is no one can disj)ute it.

Q. On what mines of the Whalen Con.?

A. Chiefly on the Prince of Wales,—that is the

whole thing,—that is where the ore come from

though I was never permitted to go below. They
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always kept that door locked. I tried to get the key

and asked him for the key, hut no I could never

get the key to go down there.

Q. Was anything done on the Amazon in 1904?

A. I could not swear to it. / never iras doicn."

The only other testimony with reference to the Ama-

zon claim was that of Mr. Lewis, shown on Trans.,

263:

''Q. What could you say with reference to the

work done on the Prince of Wales!

A. There was $100 done on that.

Q. With reference to the Amazon?

A. I think there was $100 done on that claim

too."

And again, on the same page

:

''Q. What was the character of the work on the

Amazon!
A. I think there was over $100 of the work. There

is no doubt about that.

Q. What was the character of the work done

there!

A. They were running a drift and cleaning it

out."

The drift referred to here is the drift on the Prince

of Wales claim, no portion of which drift comes within

the perpendicular boundaries of the Amazon claim.

So that the defendant, to whom was shifted the bur-

den of showing that the assessment work was done upon

the Amazon, has satisfied himself with his own ridicu-

lous testimony as to the nature of underground work-
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ings luhich he had never seen; the vague and indefinite

testimony of Shaw, who, in response to a leading ques-

tion, said that the work done on the incline shaft could

operate to work both the Prince of Wales and the Ama-

zon; the testimony of Mackey, who said that the Ama-

zon and the Prince of Wales are the same and, in the

next breath, stated

''I worked on both,"

which, of course, shows that they are not the same; and,

finally, the testimony of Lewis, who said that the char-

acter of the work done was the running of a drift with-

out in any manner showing how the running of a drift

on the Prince of Wales could possibly benefit the adjoin-

ing Amazon claim.

We earnestly submit that such testimony is not only

insuflicient, but is so ridiculously weak that the state-

ment in the opinion of the court below that the assess-

ment work had been done upon the Amazon for the year

1904 is the result of flagrant carelessness and inatten

tlon. It is an absolute travesty of justice.

III.

THE WORK IN ANY EVENT DID NOT INURE TO THE BENEFIT OF

DAVIES.

The Circuit Court, in a very labored argument, con-

cludes that the work done by Mr. Lay on the Prince of

Wales, Copper Nut and Amazon in 1904 was sufficient to

protect those claims from forfeiture and relocation. He
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arrives at this conclusion of fact as a result of liis con-

clusion of law, which was as follows (Trans,, 367)

:

"These considerations lead me to conclude that a

stockholder in a mining company has such a bene-

ficial interest in the corporate property that any

mining work done by him on the unpatented claims

of the company must be counted as representation

work. '

'

We shall not endeavor to take this court through the

line of argument adopted by the Circuit Court in arriv-

ing at this conclusion. We shall, instead, present au-

thorities to the court which show, beyond any question,

that the work of a stockholder on a claim does not inure

to the benefit of the corporation by the mere reason of

relationship of stockholder and corporation.

Throughout this entire argument, it must l)e borne in

mind that the corporation is not asking that the work

done by Colonel Lay, even if it were representation

work, should inure to it.

We shall first present authorities showing Jyij whom

the representation work must he done and we will then

show that Colonel Lay does not come within the rule an-

nounced.

In Neshitt v. Delmar's Gold Mining Co., 24 Nev., 273;

52 Pac, 609 ; 77 A. S. R., 807, the court said

:

"It is true that work done by a mere trespasser

or stranger to the title will not inure to the benefit

of the locator; Little Gunnel, etc., Co. v. Kimher, 1

Morr's Mining Eep., 536; but, when the mine is rep-
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resented ))y nii moier and annual work performed by

or at the instance of the oivner, or some one in priv-

itij iritJi him, it is sufficient." (Italics ours.)

In Little GiDinel Mininr/ Co. v. Kimher, 1 Morr's Wn\-

ing I^ep., 536; 15 Fed. Cases, No. 8402, the court in-

structed the jury as follows

:

''The court instructed the jury that any work done

upon the property in controversy during the year

1871 hy Miller, Lynn and Gray on their own ac-

count, and not at the instance of the plaintiff, can-

not inure to the benefit of the plaintiff by virtue of

any paj'^ment for or pretended purchase of such

labor made by plaintiff after the commencement

of this action." (Italics ours.)

This case was decided by Judge Hallet of the United

States Circuit Court for the District of Colorado in

1878.

In Lindley on Mines (Edition of 1903), it is said, par-

agraph 633

:

"Manifestly, the mine must l^e represented and

the annual work performed hy, or at the instance

of, the owner or some one in privity witli him.

Work done by a mere trespasser or stranger to the

title will not inure to the benefit of the locator, al-

though ultimately paid for by the claimant; but

work done for the benefit of the claim by one hold-

ing the equitable title will operate to preserve the

claim from forfeiture and inure to the benefit of the

claim.

Compliance with the law by a mineral claimant,

who is at such time holding under color of title, will
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accrue to liis benefit on the acquirement of the legal

title.

The purchaser of a claim from a prior locator is

entitled to the benefit of all expenditures made by

his grantor in the development thereof." (Italics

ours.)

In Snyder on Mines, paragraph 494, it is said

:

"Of course, the work required by law must be

done by the owners of the claim or some one of

them, where there are more than one, or by some

one in their behalf and at their instance and request.

Work done in any other manner than this, except

where it is done by a trespasser who has forcibly

deprived the owner of his claim, as we have pre-

viously discussed, will not be considered as work

done upon the claim."

In Jupiter Mining Co. v. Bodie Consolidated Mining

Co., 11 Fed., 666, the court said, at p. 682

:

"Whether the work was done as required by the

statute is a question for you to determine from the

evidence. Work done by any of the grantors of de-

fendant while holding the claim, Avhether holding

the legal or equitable title, during the performance

of the labor or work done in the interest of the claim,

is available to preserve the claim, and no mere re-

location for forfeiture, made before the forfeiture

actually attaches by actual default, would be valid

to defeat the claim. Any work done by the Bodie

Company on the claim for that purpose, after the

conveyance to it, October 7, 1877, and before May
26, 1878, is available as work for the year from

May 26, 1877, to May 26, 1878, to prevent a forfeit-

ure. '

'
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By the quotations above, the doctrine is clearly estah-

lished that representation work, to prevent a forfeiture,

must be done by one of the following

:

A. By the owner, either legal or equitable.

B. By the owner's agent.

C. By some one in privity with the owner.

If it can be shown that Colonel Lay was neither the

legal nor the equitable owner of the claims, that he was

not the agent of the owner of the claims, and that he

was not in privity with the owner of the claims, then

the work done by him, conceding, for the purposes of

argument, that it was of such nature as to amount to rep-

resentation work, could not possibly inure to the benefit

of the corj^oration.

A. Colonel Lay ivas neither the legal nor the equitable

owner of the property.

In 10 ''Cyc," 373 (article on corporations by Sey-

mour Thompson), pages 373-4, it is said:

'^Shareholders are not tenants in common or co-

owners of the property of the corporation in any

sense; but the title thereto rests in the legal entity

called the corporation.

The relation of trustee and cestui que trust, of

debtor and creditor, or of partners does not exist

between the shareholders of an incorporated com-

pany and the corporation itself. But the corpora-

tion and the individual shareholder iwaj deal with

each other at arm's length, the same as two strangers

may. '

'
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In 1 Tliompson on Coii^orations, paragraph 1076, it is

said

:

''The relation of trustee and cestui que trust, or

of debtor and creditor, or of partnership does not

exist between the stocldiolders of an incorporated

company and the corporation itself."

In 3 Thompson on Corporations, paragraph 4075, it

is said:

"The stockholders of a corporation are distinct

l^ersous in law from the artificial body, the corpora-

tion itself. They may therefore deal with the cor-

l^oration at arm's length just as any other person

may. '

'

In 7 Thompson on Corporations, paragraph 8601, it

is said:

"Stockholders do not occupy any fiduciary rela-

tion towards the corj^oration or towards each other.

They may deal with the corporation and with each

other as strangers and at arm's length, and make
the best bargain for themselves which they can pro-

vided they are guilty of no fraud."

In Verplanch v. The Mercantile Insurance Co., 1 Ed-

ward's Chancery, p. 86, the court in speaking of the

relationship between the stockholders and the corpora-

tion said:

"If the parties stood in the relation of partners

to each other, or as cestui que trust and trustees,

or if the complainants were creditors of the com-

pany, I should have no difficulty as to the power

and duty of the court. But I apprehend no such
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relation exists between the stockholders and the cor-

poration. The latter is merely the creature of the

law, a political not a natural body, made up of the

compact entered into by the stockholders, each of

whom becomes a corporator identified with and form-

ing a constituent part of the corporate body; and,

therefore, when we speak of stockholders and the

incorporated company of which they are the com-

ponents, we refer to one and the same collection

of persons. How then can the relation of trustees

and cestuis que trust exist? For such a relation

requires separate and distinct persons or separate

and distinct bodies to constitute it. Neither does

such an association create a partnership among the

stockholders; nor, the relationship of debtor and

creditor. But when a corporation aggregate is

formed, and the persons composing it—either in

virtue of their comj)act or by the exjoress terms of

the charter—place the management and control of

its affairs in the hands of a select few, so that life

and animation may be given to the body, then such

directors become the agents and trustees of the cor-

porators and a relation is created, not between the

stockholders and the body corporate, but between

the stockholders and those directors who, in their

character of trustees, become accountable for any

willful dereliction of duty or violation of the trust

reposed in them."

In Andrews' American Law, Vol. 1, paragraph 420, it

is said

:

''Stockholders are not in any sense owners of the

corporate property, nor do they even have an equi-

table interest therein."
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And in paragraph 447:

"The stockholders do not sustain the relationship

of agency or any other fiduciary relation to a cor-

poration, and in the absence of insolvency or fraud

they may contract with it precisely as would a third

person. Tliey do not own the property of the cor-

poration. Though all unite they can perform no part

of the ordinary corporation business."

In the article on Stock and Stockholders, Am. & Eng.

Enc. of Law, Vol. 26, p. 899, it is said

:

"The title to all the corporal assets is in the cor-

poration and the stockholders have neither a legal

nor an equitable title thereto. The ownership of a

share of stock is but the ownership of the right to

l)articipate from time to time in the management

and net profits of the business, and, upon a dissolu-

tion of the corporation, to a proportion of the assets

after the payment of corporate debts."

And on p. 900 it is stated:

"As between themselves stockholders do not stand

in a fiduciary relation, but deal at arm's length, and

each may govern his conduct with a view to his

own interest. But a majority, in exercising their

delegated power to control the corporate affairs,

act in a quasi-trust or fiduciary capacity which

(iquity will not permit them to abuse for their pri-

A'ate ]3enefit at the expense of the minority.

No fiduciary relation exists between the corpora-

tion and Its stockholders. The corporation is not a

trustee, and the stockholders are not cestuis que

trustent. But the officers and directors of the cor-
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stockholders."

In De la Vergnc Co. v. German Savings Institution,

175 U. S., 40, the court said at pp. 53-4

:

''In addition to this, however, there was no cor-

porate action taken authorizing any such conveyance

by the corj^oration, and such conveyance would not,

under the laws of Illinois which conform in this

particular to the general law, be within the power

of the stockholders, even though they all signed it,

without formal action at a meeting held for that pur-

pose.*****
The stockholders not only assumed to convey the

property of the corporation without title thereto as

well as without the requisite authority so to do, but,

acting as individuals, they sold 'all their right, title

and interest in and to the assets' of the corporation,

'subject to the payment of its obligations and sub-

ject to the custody thereof in the legal custodian,

E. E. Jenkins, assignee as aforesaid.' "

In Humphreys v. McKissoch, 140 U. S., 304, the court

said at pp. 312-3:

"Both the commissioner, and the court, in con-

firming his report and entering the decree mentioned,

seem to have confounded the ownership of stock in a

corporation with ownership of its property. But

nothing is more distinct than the two rights; the

ownership of one confers no ownership of the other.

The property of a corporation is not subject to the

control of individual members, whether acting sepa-

rately or jointly. They can neither encumber nor

transfer that property, nor authorize others to do
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so. The corporation—the artificial being created

—

holds the property, and alone can mortgage or trans-

fer it; and the corporation acts only through its

officers, subject to the conditions prescribed by law.

In Smith v. Hiird, 12 Met., 371, 385, the relations of

stockholders to the rights and property of a bank-

ing corporation are stated with his usual clearness

and precision by Chief Justice Shaw, speaking for

the Supreme Court of Massachusetts, and the same

doctrine applies to the relations of stockholders in

all business corj^orations. Said the Chief Justice:

'The individual members of a corporation, whether

they should all join, or each act severally, have no

right or power to intermeddle with the property or

concerns of the bank, or call any officer, agent or

servant to account, or discharge them from any

liability. Should all the stockholders join in a power

of attorney to any one, he could not take possession

of any real or jiersonal estate, any security, or chose

in action; could not collect a debt, or discharge a

claim, or release damage arising from any default;

simply because they are not the legal owners of the

property, and damage done to such jDroperty is not

an injury to them. Their rights and their powers

are limited and well defined.' "

In Gibbons v. Maliou, 136 U. S., 549, the court said at

p. 557

:

"The distinction between the title of a corpora-

tion, and the interest of its members or stockholders,

in the property of the corporation, is familiar and

well settled. The ownership of that property is in

the corporation, and not in the holders of shares of

its stock. The interest of each stockholder consists

in the riglit to a proportionate part of the profits
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^YIleIlcvcr dividends are declared by the corporation,

during its existence under its charter, and to a like

proportion of the property remaining, upon the ter-

mination or dissohdJon of the corporation, after

payment of its debts."

Tn Rothchild v. NempJiis cf; C. R. Co., 113 Fed., 476,

the court said d\ i:>p.
479-480:

"Stockholders are not tenants in common of the

property of the corporation, and a stockholder, as

such, even though he owns a majority of the stock,

does not occupy a trust relation toward the other

stockholders, and he may deal with them or with the

corporation in good faith. In order to establish a

trust relation, the majority stockholder must actu-

ally control the affairs of the company for his own

benefit and to the prejudice of the minority stock-

holders. If he is not in control of the property, and

does not mismanage it to the prejudice of the minor-

ity stockholders, he may purchase, if there is no

actual fraud, the property of the corporation at a

judicial sale for his own benefit, and he is not ac-

countable to any other stockholder for the property

so purchased."

In Hauchett v. Blair, 100 Fed., 817, the Circuit Court

of Appeals for the Ninth Circuit, speaking through Mor-

row, J., said at pp. 823-4:

"The proofs of the validity of the mortgage, and

the indebtedness of the corporation thereunder to

the complainant, are denied by the appellant; and

he not only claims that complainant is estopped, be-

cause of his ownership of the majority of the stock

of said corporation, and by reason of certain al-

leged conduct and representations, from enforcing
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the mortgage against appellant, but charges that

complainant and the officers of said corporation are

in collusion in the prosecution of this suit, in f]*aud

of appellant's rights. There does not appear to

have been any fraud in the execution of the mort-

gage. It is in the usual form, properly executed

and certified, and duly recorded. The indebtedness

acknowledged therein has never been denied or re-

pudiated by the corporation, and it is not shown

that the mortgage debt has ever been paid. The

complainant was not a stockholder of record at the

time of the execution of the mortgage to him by the

defendant corporation, and was apparently entitled

to loan money to, and receive security from, said

corporation. Appellant, however, contends that

complainant was in reality the equitable owner of

all the stock of said corporation from the time of

its incorporation. Were this the fact, that of itself

would not estop him from entering into the indent-

ure of mortgage with the corporation, and proceed-

ing to its foreclosure if necessary. This is a mat-

ter of common occurrence, and the decisions are

many in support of such practice. Thus, in Oil Co.

V. Marhury, 91 U. S. 587, 589, 23 L. Ed., 330, it is

said:

'One of the objects of creating a corporation by

law is to enable it to make contracts, and these con-

tracts may be made with its stockholders as well

as with others. In some classes of corporations, as

in mutual insurance companies, the main object of

the act of incorporation is to enable the company to

make contracts with its stockholders. * * * Jt

is very true that as a stockholder, in making a con-

tract of any kind with the corporation of which he

is a member, is in some sense dealing with a creature
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of wlik'li lie is a part, and liokls a coimiioii interest

witii the other stockholders, who, with him, consti-

tute the whole of tliat artificial entity, ho is prop-

erly held to a larger measure of candor and good

faith than if he were not a stockholder. * * * If

he should be a sole director, or one of a smaller

number vested with certain powers, this obligation

would be still stronger, and his acts subject to more

severe scrutiny, and their validity determined by

more rigid principles of morality and freedom from

motives of selfishness. All this falls far short, how-

ever, of holding that no such contract can be made

which will be valid, and we entertain no doubt that

the defendant in this case could make a loan of

money to the company.'

And in Deiuing v. Perdicaries, 96 IT. S., 193, 24 L.

Ed., 654, it is held that, where a cause of action af-

fects a stockholder of a corporation specially, he

has the same right to sue pro interesse siio as any

one else.

In Henderson v. Railroad Co., 17 Texas, 560, the

right of a stockholder to maintain a suit against the

corporation was in issue. It was there stated that:

'A member of a corporation, who is a creditor,

has the same right of action as any other creditor,

and may even attach the property of the company,

though he may be personally liable by statute to

satisfy other judgments against it. Peirce v. Part-

ridfje, 3 Mete. (Mass.), 44, The individual members

of the corporation are deemed strangers to the arti-

ficial body created by the act of incorporation, and

may maintain their rights of action against the com-

pany, of whatever nature, in the same manner as

those who are not members.'
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See, also, tlie early case of Waring v. Catawha

Co., 2 Bay, 109.

Applying tliis rule to particular actions, we find

tlie Supreme Court of Illinois holding that 'a mort-

gage by a solvent cor^^oration to one of its officers

and stockholders to secure a loan made by him is

not invalid on account of the relation between the

parties.' Bank v. Schott, 135 111., 655, 26 N. E., 640;

Beach v. MUlrr, 130 III, 162, 22 N. E., 464; Rose-

boom V. Whitaker, 132 111., 81, 23 N. E., 339.

The complainant, then, had the right to loan

money to the defendant corporation, and receive a

mortgage in return. While he has occupied the

position of principal shareholder in the corporation

for many years, he has not acted as an officer or

director; and there is nothing in the testimony or

evidence to show that his influence has been exerted

fraudulently or illegally in connection with said

mortgage indebtedness, or that his own acts in re-

lation thereto have been other than open and bona

fide. The mortgage was executed years prior to the

contract with appellant, and was a matter of rec-

ord at the time ap]^ellnnt entered into the said con-

tract. It is difficult to perceive how appellant's

rights in the property, if any he has, can be affected

by a proceeding to collect an indebtedness which

existed as a lien upon the property prior to, and at

the time of, the making of the contract under which

appellant claims."

B. Colonel Lay was not the agent of the corporation.

We shall first show that Colonel Lay was not the

actual authorized agent of the corporation to perform

the annual labor in 1904, and then show that there was
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stockliolder.

1. There was no express authority.

In the trial of the case, the counsel for defendant Mr.

Davies was, of course, extremely desirous of showing

that Colonel Lay was the authorized agent of the Whalen

Company to do the assessment work in 1904. All of the

officers and directors of the Company who had testified

swore that the Company had not authorized him to do

the assessment work in 1904, nor for the years i)revi-

ous, and that the Company had no money with which to

do assessment work, hut the counsel for the defendant

thought that it might be possible to prove the agency

by the acts and admissions of Colonel Lay himself. This

attempt will be seen throughout the record.

The court (Trans., 292) said:

"I think I understand your point, Mr. Mitchell.

You may make the objection to the testimony as it

is offered. Of course, you have stated the rule of

law correctly,—that you are not bound by any decla-

rations of Lay or Leighton unless they were agents

of the Company. But that is a point that they are

contending for and, if they prove it, of course this

testimony and declarations of that kind might be

admissible under the proper circumstances. If they

do not prove it, the testimony will not be consid-

ered."

And on p. 239 of the transcript the counsel makes this

l^roposal to connect

:

"Counsel for defendants proposes to subsequently
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connect Charles Lay with anthorit}^ to act for and

on behalf of the Whalen Consolidated Copper Min-

ing Company and the stockholders thereof."

We now give some of the testimony of defendants'

witnesses relating to this agency to show to the court

how it was brought out.

Deposition of J. E. Norris (Trans., 248)

:

*'Q. What was the general reputation of Charles

Lay in this community and amongst the officers of

the community with reference to his occupation and

position relative to the Whalen Consolidated Cop-

per Mining Company!
A. He was supposed to be the head of that com-

pany.

Q. Was it generally known that he was the whole

cheese?

A. Yes, sir, it was."

Deposition of James Mackey (Trans., 253)

:

'^Q. Was that his reputation in the community?

A. That was what was thought at the time. He
claimed to be a heavy stockholder and was sent out

here. He said he had control of the stock and was

sent out by the stockholders to see that the work was

done on these claims."

And on Transcript 255 the same witness gravely an-

swered :

"A. Yes, sir, that was the general belief,—that

the men who were worldng for the Whalen Consoli-

dated Copper Mining Company were working for

that company."
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Mr. Davies, the defendant, whose testimony through-

ont was inspiring, stated (Trans., 338)

:

'^Q. AVhat did Lay have to do about it at the

time?

A. Well it is simply this, that Lay is the ivhole

shooting match. I misunderstand you. I don't

know what information you are trying to get out

of me."

And again (Trans., 339) :

'^Q. Well with reference to his authority,—was

his authority generally conceded in the community?

A. Why most decidedly."

We shall take no more time or space in dealing with

this elTort to prove by general reputation that Colonel

Lay was the agent of the company to do the assessment

work in 1904. It is too ridiculous.

It is unnecessary to quote authorities to this court

upon the point that the authority of the agent must in

all cases be traced to the principal, and that the agent's

admissions or declarations are not admissible for the

purpose of establishing his authority and most as-

suredly it will not be earnestly contended that his au-

thority can be established by showing that he was gen-

erally reputed to be the agent or, as the counsel put it,

was generally conceded to he agent in the community.

We shall next show that there was no implied agency

by reason of his ownership of stock.

2. There was no implied authority.
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Stockholders are not agents of a corporation merely

by reason of their membership.

Clark and Marshall Private Corporations, Vol.

Ill, P. 627, p. 1906.

"Stockholders of a corporation, although they

may own a majority of its stock, or even all of its

stock, have no power to act for the corporation and

bind it as individuals, unless they act as its duly

authorized agents."

Cook on Corporations, 5th Ed., P. 11, p. 38.

''The stockholder is an individual, distinct from

the corporation in its contracts and transaction of

business. The mere fact that he is a stockholder

does not make him an agent to contract for it or

bind it by his acts."

10 "Cyc," p. 373.

"Shareholders of a corporation have not, by the

mere fact of being shareholders any agency for the

corporation, or any authority to act for it, or to

bind it by admissions, nor have they any duty to

perform with respect to contracts entered into by

it."

Cook, 3d Ed., Sec. 709.

"The stockholders cannot enter into contracts

with 3d persons. Contracts between the corpora-

tion and third persons must be entered into by the

directors and not by the stockholders. The corpora-

tion in such matters is represented by the former

and not by the latter. * * * Although one per-

son owns a majority of the stock, or all of it, or

all but two shares, he does not in consequence

thereof acquire the right to act independently of
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tlie directors. * * * A single stoekliolder caiinot

make a contract for and in the name of tlie corpora-

tion wliicli shall have any binding force and validity

except by snbse(pient ratification or adoption in the

regular manner."

Andrews Am. Law, Vol. 1, par. 447.

''The stockholders do not sustain the relation-

ship of agency or any other fiduciary relation to a

corporation and in the absence of insolvency or

fraud they may contract with it precisely as would

a third person. They do not own the property of

the corjooration, though all unite, they can perform

no part of the ordinary corporation business."

For further text authority bearing on the question

of any agency which is imposed upon a shareholder by

reason of his membership in a corporation, see the au-

thorities collated previously to the effect that no fidu-

ciary relationship exists between stockholders and a cor-

l)oration but that they may deal with each other at arms'

length, the same as strangers may.

Colorado Springs Co. v. Am. Pub. Co., 97 Fed.,

853.

''Wliere by statute, the power to transact the cor-

porate business is thus lodged in the directors, it

seems to be well established that the stockholders

cannot enter into contracts either individually oi'

while acting together at stockholders' meetings, un-

less indeed, all of the stockholders are in attendance

at such meetings. And where stockholders are de-

nied the power to make contracts on the part of the

corporation, either while acting singly or collec-

tively at a stockholders' meeting, it follows that
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they liave no power to ratify contracts that have

been made by an agent of the corporation nnless

every stockholder is present or is represented when

the ratification takes place."

Sliay V. Tuolumne County Water Co., 6 Cal., 74.

''The company was an incorporation and was not

bound by the acts or admissions of its members,
' unless they were acting by its express authority."

Fox V. Mackey et al., bl Pac. (Cal,), 672.

''Plaintiff insists that the intentional concealment

by Mackay and Flood of their interest in the con-

tract of the milling company should weigh strongly

against them. Yet conceding this claim of conceal-

ment to be true, still these men were not directors

of the mining corporation, nor did they control its

directors, and as mere stockholders they owed it no

duty."

Un. G. M. Co. V. Rocky Mt. National Bank, 2

Colo., 575.

"Another reason for rejecting the proceedings of

April 5, 1869, is that the affairs of the corporation

were in the hands of trustees or directors and the

stockholders had no authority in the premises.

Doubtless the stockholders might instruct the trus-

tees as to the course to be pursued, but the power of

the corporation was vested in the trustees, and thej

only could express its will."

Sellers v. Greer, 172 111., 553.

Two stockholders who owned all but two shares of the

capital stock held not to have the power to sell the cor-

porate property.

Allemong v. Simmons, 124 Ind., 199.



49

One, Crawford, was director and owner of five-sixths

of the capital stock. The court said:

"It is true, Crawford was one of the directors of

the company, and held a majoritj'^ of the stock; hut

the existence of these facts confers upon him no

power to make a contract for the corporation. '

'

Solomon Solar Salt Co. v. Barber, 49 Pac.

(Kan.), 524.

"It is true that stockholders have no part in the

management of the company's business. They can-

not as such enter into contracts with third persons.''

C. Colonel Lay ivas not in privity luitJi the corpora-

tion.

Some propositions of law there are which can be con-

clusively established by the absence of judicial decision

as by an affirmation from the bench. For instance, every

lawyer knows that corporations have long been in use

as a means of conducting business, and that the decisions

determining points of corporate law are legion. If now

no one has ever, so far as the reports show, raised his

voice to assert a proposition which must needs if only

true have been of great value on many occasions, it is

only logical to believe that the proposition is untenable.

At least the party asserting it, or compelled to rest his

rights upon it by the elimination of any other foundation

has the burden of establishing it.

An examination of many score of cases defining privity

has failed to produce a single case in point. Text-book

authority as well is lacking, and so we must submit this
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point to the court, without a citation, confident, however,

that appellee upon whom the burden rests, will produce

no judicial support for the theory of the court below.

In 23 Am. & Eng. Encyc, p. 101, under the title of

Privy, Privies, Privity, is the following:

''The term privity denotes mutual or successive

relationship to the same rights of property; and

privies are those who stand in this relationship, and

are distributed into several classes according to the

manner thereof. Thus there are privies in estate,

as donor and donee, lessor and lessee, and joint-ten-

ants
;
privies in blood, as heir and ancestor and co-

parceners; privies in representation, as executors

and testator, administrators and intestate; privies in

law, where the law without privity of blood or estate

casts the land upon another as by escheat."

In the case of AMers v. Tliomas, 24 Nevada, 407, 77

Am. State Eeport., 820, there is the following definition:

''By 'privity' is meant the mutual or successive

relationship to the rights of property; and privies

are classified according to the manner of this rela-

tionship. They are privies in estate as donor and

donee, lessor and lessee, and joint tenants
;
privies

in blood, as heir and ancestor, and co-parceners;

privies in representation, as testator and executor,

administrator and intestate
;
privies in law, as where

the law, without privity of blood or estate, casts land

upon another as by escheat."

With these definitions we are willing to stop, since it

can be plainly seen that until they are supplanted, privity
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cannot exist between sliareliolder and corporation by

reason of the relationship.

It is trne that there are statutes making stockholders

liable for the corporation debts, under which it has been

detemiined that a certain privity is created between

shareholder and corporation. No one, however, would

for a moment contend that because these statutes create

a certain privity in a limited sense, therefore as a gen-

eral proposition of law and in the absence of some par-

ticular statute the stockholder is in privity with the cor-

poration.

IV.

THE EVIDEXCE SHOWS AN ABAXDONMEXT BY THE WHALEX

COMPANY.

We earnestly submit that, without an}* regard to the

question whether $100 worth of work was done upon the

claims in the year 1904, and without any regard to the

question whether that work was of such a nature as to

develop or improve the claims, and without any regard

to the question whether the work, thus done, inured to

the benefit of the corporation,—the claims were open to

relocation upon the first of January, 1905, by reason of

the fact that the Whalen Company had abandoned them.

We are here distinguishing the doctrine of abandonment

from the doctrine of forfeiture.

We must concede at the outset that the law with refer-

ence to abandonment of claims is not well and definitely
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settled. That the locator of a claim may abandon it and

that such abandonment operates instanter, there can be

no question under the rulings of the Sui)reme Court of

the United States ; but just what constitutes an abandon-

ment is a question of much dispute.

We shall first cite briefly from authorities on the

question of abandonment, and then adduce the evidence

which we think clearly establishes an abandonment of

these eleven claims by the Whalen Consolidated' Copper

Mining Company previous to January 1, 1905.

In the article on ''Mines and Minerals" by Mr. Clay-

berg, in 27 Cyc, it is said (p. 596) :

'

' The locator of a mining claim may lose the claim

and all rights therein by abandonment, which con-

sists of an intent to desert or forsake the claim and

all interest therein, not caring what becomes of it."

And again (p. 597)

:

''Abandonment may arise from a single act or

from a series of acts continuing through a long space

of time. It is to be determined from all the circum-

stances of each case. The law, however, should be

construed liberally so as to prevent forfeiture when

a valid location has been made, the property ivorked

in good faith and no intent to ahandon shown."

(Italics ours.)

In Lindley on "Mines," it is said (Par. 643)

:

"Abandonment is always a question of intention.

In forfeiture the element of intent is not involved.

It rests entirely upon the statute, and involves only
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complied with.

Abandonment operates instant er. Where a miner

gives up his claim and goes away from it without any

intention of returning, and regardless of what may

l^ecome of it, or who may appropriate it, an aban-

donment takes places, and the property reverts to

its original status as part of the unoccupied public

domain. It is then publici juris, and open to loca-

tion by the first comer. Forfeiture is not complete

until some one else enters with intent to relocate the

property.

Abandonment may occur at an}- time, even after

full compliance ivith the law as to performance of

annual labor. Forfeiture will only ensue upon the

lapse of the statutory period, and upon failure to

represent the claim." (Italics ours.)

And again (Par. 644)

:

''Abandonment is a question of fact to be deter-

mined by the jury. No arbitrary rule can be laid

down which will satisfy all cases. The question being

one purely of intent, the fact is to be determined by

the acts and conduct of the party. It may be express

or implied; it may be effected by a plain declaration

of intention to abandon; and it maif he inferred

from acts or failures to act, so inconsistent wifJi

an intention to retain if, that the unprejudiced mind

is convinced of the renunciation." (Italics ours.)

In North American Exploration Co. v. Adams, 104

Fed., 404, Judge Sanborn, speaking for the Circuit Court

of Appeals for the Eighth Circuit, said (pp. 405-6) :

"The abandonment of the right to divert and

use the waters of a stream is not different in its



54

nature or cliaraeter from the renunciation of any-

other light which is asserted and maintained by its

use. It may be express or implied. It may he ef-

fected 1)1/ a plain declaration of an intention to

abandon if, and it may he inferred from acts or fail-

ures to act so incojisistent with an intention to re-

tain it that the loiprejudiced mind is convinced of

the renunciation. In the case in hand there was no

express declaration of a surrender of the right which

the grantors of the appellees acquired in 1886, and

the issue of abandonment resolved itself into a ques-

tion of fact, to be determined by the course of action

which the parties pursued and the circumstances

surrounding them as they were developed in the evi-

dence." (Italics ours.)

We now will show, from the uncontradicted evidence,

acts and failures to act, which are so inconsistent with

an intention to retain these claims that the unpreju-

diced mind is convinced that the AVhalen Company prior

to January 1, 1905, had renounced them.

The court in his opinion (Trans., 359) concluded:

''The testimony shows no direct action by the

company or its officers authorizing, directing or pro-

viding for the assessment work in 1904, and the

same may be said as to the years 1901, 1902 and

1903."

This conclusion of the court was drawn principally

from the testimony of Colonel Lay (Trans., 216-7-8-9).

His testimony shows that during those years the com-

pany had not advanced one cent for the annual labor,

that he had tried, time and time again, to induce the
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stockliolders to contribute to the work, and that they

refused, and beyond any possibility of doubt it is ap-

parent tliat, if Colonel Lay had not, with his own funds

and with funds borrowed from his friends, performed

the work in tliose years, the claims would have been

forfeited.

The president of the company, Mr. Kilmer, testified

(Trans., 105) that at no time during his directorship

would it have been possible for the company to do the

assessment work. His directorship began in the year

1902 (Trans., 101). He testified that he had never been

at the mines (Trans., 105) and testified (Trans., 106)

tliat the Whalen Company was doing no work in Nevada

in 1902 and 1903 and, when asked who was out there

for it, replied

:

"No one that I know of."

The treasurer, Mr. Price, stated (Trans., Ill) tliat he

had never received the treasurer's record, that he had

never heard of any money being in the treasury, and had

never received any. He was asked (Trans., 115) whether

the Whalen Company was a party to a law suit in Cook

County in 1904. His answer was

:

"Not to my knowledge. As a matter of fact I

have considered the company defunct and I have

wasted no time upon it.''

The secretary, Mr. Griffin, testified (Trans., 98) that

there were no books kept for the years 1903, 1904 and

1905.
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Mr. Flook, a director, did not know whether the assess-

ment work had been done in the year 1903 or not (Trans.,

118).

This evidence and other similar evidence in the record

demonstrate, we believe, that the officers and directors

of the company had for several years paid absolutely no

attention to these claims. The large stockholders con-

sidered their investment lost and would not contribute

to the cost of the annual labor. They regarded the com-

pany as defunct. Whether the assessment work was done

in any particular year, they did not know or care. Colonel

Lay seems to have been the only stockholder who had

any desire to retain the claims. There was absolute

inditference on the part of the company's officers, di-

rectors and stockholders as to the future of the claims.

They did not care what became of them.

This, we submit, is ample evidence of an intent to

forsake and renounce the claims.

If this court agrees with us in this contention, it can

make no possible difference whether Colonel Lay per-

formed the annual labor in 1904 or whether he did not;

nor does it make any difference whether that work in-

ured to the benefit of the corporation, for the reason

that an abandonment results in an immediate reversion

of the claims to the United States, although the annual

labor might have been performed.
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V.

THE FEAUDULENT CONVEYANCE.

Under this lieading we shall investigate that portion

of the court's opinion which furnished the reason for

his dismissal of the bill even as to the eight claims upon

which he found that the assessment work had not been

done; and, as a preface, we unhesitatingly say, with no

desire to be discourteous to the court below, that it has

never been our privilege to examine an opinion in which

there were more illogical conclusions and false presump-

tions.

Beginning on p. 367 of the transcript and running to

the end of the opinion, the court gives his reasons for

dismissing the bill, even as to the eight claims upon

which he found no assessment work had been done. He

starts with the statement that on December 29, 1904,

Davies obtained his judgment for $1,792.77 against the

company. Then the court states that it is safe to pre-

sume that the suit brought by Davies was started some

time in the fall of 1904 ; and the court even goes further

and says that it was perhaps at about the time that

Mr. Lay wrote a ceitain letter to Wailes, in which Lay

stated that Benson would try to get hold of the property

and that there might be something in it for Wailes. He

then shows by letters and other testimony that Mr. Lay

desired to defeat that judgment, if possible, and that,

in order to bring about the defeat, Mr. Lay conceived
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the nefarious scheme of having somebody relocate the

property. He draws the follo^\ang conchision (Trans.,

370):

''It is difficult to escape the conclusion that the

stockholders, who had been most interested in doing

the assessment work for the company in the three

years previous to 1904, were also deeply interested

in the relocation of these claims."

Then, immediately following this, the couiM; draws

anotlier conclusion, as follows

:

"It is equally difficult to escape the conclusion

that the idea that the work performed on the three

claims in 1904 was not annual labor but was the

work of a mere trespasser, was an afterthought, and

that the whole scheme of forfeiture and relocation

was devised by Mr. Lay and other stockholders of

the Whalen Consolidated Copper Mining Company
with Mr. Wailes in order to defeat the Davies judg-

ment. '

'

From this last conclusion, the reason which induced

the court to draw the presumption that the Davies suit

was started in the fall of 1904 becomes apparent. If he

had presumed that the suit brought by Davies had been

begun in the fall of 1903, then he could not have made

the point that Lay's contention that he was a trespasser

in 1904 was an afterthought. In other words, if the

court has presumed that the Davies suit was started in

the fall of 1903, instead of the fall of 1904, he would

have had great difficulty in reasoning out the point that

the assessment work in 1904 was intended by Lay as an-
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imal assessment work for the company; for what pur-

pose would Mr. Lay have in performing the assessment

work for the company in 1904 if he desired to defeat a

suit already brought against the company?

The court's dilemma was grave. He had found that

the work upon the three most valuable claims was done

for the year 1904, and that Lay intended at the time

that it should be assessment work for the company;

and he was about to find that Lay's intention was to de-

feat the Davies Iclaim against the company; but, of

course, it would be preposterous to contend that Mr. Lay,

as a part of his scheme to defeat the claim, proceeded

to do the assessment work necessarj^ to make that claim

effective. So it was absolutely necessaiy for the court

to presume, as lie does (Trans., 367), that the suit

a.gainst Davies was started in the fall of 1904 after the

labor had been performed by Mr. Lay.

Xow, as a matter of fact, the suit brought Ijy Mr.

Davies against the company was started in the fall of

the year 1903. This is not in the record, but we are con-

fident that the Court of Appeals, instead of adopting this

presumption of the court below, upon which the entire

argument is based, will either take our statement as a

fact or ascertain the date of the institution of the Davies

suit by an independent investigation.

The court, in the next sentence, states

:

"It does not appear that there was any appeal

from the judgment or that any effort was ever made
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to set it aside. This court, therefore, can indulge no

presumptions of any character against that judg-

ment. '

'

We helieve this statement of the court was solid. We
believe the court should not indulge in any presumptions

of any kind in deciding a case of this nature; but we

do contend that, if the court is going to build up a long

argument upon the fabric of one false presumption, such

as we have just shown, there is no reason why he should

not have ''presumed" that the Davies judgment was the

outgrowth of a fraudulent and false claim, especially in

view of the statement in the record by Mr. Lay (Trans.,

228) that he

"didn't want to see Mr. Davies, ivho had been jump-

ing this property and assisting in jumping it and

bringing false claims against it, get a judgment on

it and get the advantage of it.
'

'

After quoting further from the testimony, which

surely does show that Mr. Lay was a very potent factor*

in having Mr. Wailes relocate these claims, the court

cites the statutes of Nevada respecting the fraudulent

conveyance of real estate, and then concludes (Trans.,

373)

:

"Wailes knowingly acquired a title to the pro})-

erty which had been owned by the corporation

through the negligence of the corporation itself, the

connivance of a portion of its stockholders, and

the active assistance of others. The purpose was

clearly fraudulent. The complainant now comes into

a court of equity, asking that his title to the mines
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so acquired be confirmed and established, and that

the title of defendant Davies be adjudged invalid

and void. The maxim that he who comes into a

court of equity must come with clean hands forbids

the complainant any relief in this court."

We apprehend that this court will readily see the fal-

lacy of the court's argument upon this point of fraudu-

lent conveyance. It does not require much analysis to

show that there is not a single sentence in the court's dis-

cussion of fraudulent conveyance, which can be logically

applied to a case of this kind.

The answer of Davies (Trans., 55-6) averred, as a

special ground of defense, that Charles Lay was the gen-

eral manager of the Whalen Company in 1904 and had

been for years prior thereto, and that in 1904 he con-

spired with AVailes to make a relocation of the mining

claims, and that said attempted relocations were made

for the purpose of defrauding and cheating Daniel Dav-

ies out of a sum of money found due him; that

Charles Lay was at all times ''a director of the direct-

ors" of said company, and that all his acts were done

with the consent of the other directors ; and that said re-

locations, so attempted to be made, were actually made

on behalf of the Whalen Consolidated Copper j\Iining

Company

''and result to the benefit of all of its stockholders,

and that said stockholders and directors expect to

derives benefit from said fraudulent transactions

^nd acts of Charles Lay."
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Now we presume that, if these allegations had l)een

j)roved, there might have been a possible ground for

holding that a wrong had been committed ; that is to say,

if the defendant had proved that the Whalen Company

had entered into a conspiracy with some third person to

the effect that the company would wilfully refrain from

doing the assessment work for a year and that this third

person should then relocate the claims and hold them

for the benefit of the company—all for the purpose of

defeating a judgment—a court of equity might sny that

such a conspiracy was wrong and deny relief to any per-

son relying upon it. But even then there would be

nothing in the arrangement akin to a fraudulent con-

veyance and, while we say, for the purpose of argu-

ment, that such a state of facts might be considered

wrong in a court of equity, yet that question would ad-

mit of considerable doubt.

But the defendant here did not prove any of these

averments of his answer. He did not prove that Lay

was the general manager. It was proven that he was

never the general manager and that he was not a di-

rector, and the proof shows that the officers and di-

rectors of the Whalen Company did not know Wailes

and had no interest in the Nevada Central Company. The

learned counsel for the defendant himself abandoned this

notion that the relocation was for 4he benefit of the

Whalen Company and, in a statement in open court

(Trans., 309), he proposed to show that the whole scheme

was one to transfer the titles of the Whalen Consolidat-
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ed Company to this new corporation (referring to the

Nevada Central) to defraud the owners and stockhold-

ers of the Whalen Consolidated Coyper Mining Company.

He makes the same statement again. (Trans., 312-3.)

Having failed utterly to show that this deep-seated

plot was for the purpose of having Wailes relocate the

property for the benefit of the Whalen Company, the

counsel shifted his attitude and decided that it must

have been for the purpose of defrauding that company

and its other stockholders who have no part in this suit

and who, having long before lost all interest, do not com-

plain of the procedure.

While we say that no analysis of the court's argument

is necessary to demonstrate its various fallacies, yet,

for the reason that we are seeking to have a decree re-

versed and the onus is upon us, we believe it is not su-

perfluous to carefully consider the law of fraudulent con-

veyances as applied to this transaction.

In order that the question of law may be freed from

any confusion by possible questions of fact, we shall

take as a basis the view of the facts as urged by the de-

fendant and followed by the court, and from this basis

we shall show that there is no possible theoiy of law or

of equity which sustains this decree dismissing the bill.

We have this state of facts

:

Colonel Charles Lay, the owner of 22,000 shares of

stock in the Whalen Consolidated Copper Mining Com-
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pany, liad for several years been advancing his own

money and services to the corporation to prevent a for-

feiture of the claims. The court finds in his opinion

(Trans., 359) this indebtedness during the years 1901,

1902 and 1903 amounted to about $2,700 (the testimony

—Trans., 218—shows a much larger amount, but the

$2,700 found by the court is sufficient for our purpose).

Colonel Lay had never been a director of the Company

and, although he was at one time secretary, he had re-

signed that position in the year 1900. (Trans., 219.)

In the years 1901, 1902, 1903 and 1904 the company had

absolutely no money in its treasury and no means of rais-

ing money. (Trans., 105.) Colonel Lay, by reason of

his ownership of stock and by reason of the fact that his

friends had invested their money at his solicitation, was

anxious to i)reserve the property for the corporation,

and in each of these years, prior to 1904, and made hon-

est and bona fide endeavors to get the other stockholders

to contribute to the cost of annual labor (Trans., 216-7-

8-9), but the other stockholders were not disposed to

contribute. The corporation could not contribute and

upon Colonel Lay fell the entire burden of performing

and paying for the annual labor upon the company's

13roperty, if he would have it preserved.

In 1904, after having earnestly attempted, without

success, to secure the co-operation of the other stock-

holders (Trans., 216, 218), Lay wrote to Wailes, the

complainant in this case, that the comjoany was in finan-

cial straits, that they were afraid of losing the ]property,
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and that Robert L, Benson would try to get hold of the

property, and, if Wailes would put up some money and

get in touch with Benson, there might be something in

it for him. (Court's Opinion, Trans., 367.)

The Eobert L. Benson referred to was never a stock-

holder, director or officer of the Whalen Company. Some

shares had stood in his name, but he held simply as trus-

tee. (Trans., 214.) After the principal, for whom he

held the stock had abandoned the venture and lost all

interest, Benson became interested in the property in

that locality and organized the Nevada Central Copper

Company, which took up adjoining claims.

No assesment work having been done in the year 1904

(the court admits it was not done on eight of the claims),

Colonel Lay and Mr. Benson realized that the property

would be open for relocation on the 1st of January,

1905.

In the meantime a claim was brought against the com-

pany by one Davies (this claim was brought as a matter

of fact in 1903, but, for the purposes of argument, we

will assume that the court was right in his presump-

tion).

Thereupon Colonel Lay and ^Ir. Benson (taking the

court's opinion as a basis), in order to defeat this claim

of Davies, secured Mr. Wailes to relocate the property,

with the understanding that later on Wailes was to

transfer the eleven claims to the Nevada Central Copper
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Company, wliose stock was held in equal parts by Colonel

Lay, Mr. Benson and Mr. Leigliton.

The claim of Mr. Davies was reduced to judgment on

the 29th of December, 190-4, and execution was levied

on the last day of the year.

On January 1, 1905, Mr, Wailes, ^-ith the physical and

financial assistance of Colonel Lay and Mr. Benson, re-

located the eleven claims. If Colonel Lay had not se-

cured the relocation of these eleven claims, they would

have been oj^en to relocation by anybody. Mr. Davies,

the judgment creditor, could have relocated ; or an entire

stranger could have relocated; or the bank at Eureka

or the bank at Elko might have secured some person

to relocate the claims; but no one appeared to relocate

except Mr. Wailes.

The above is the fraudulent scheme which the court

brands as a conspiracy to hinder, delay and defraud this

creditor. ^Yhere was the fraud? A stockholder tries

year after year to induce the company to pay for the

assessment work. The company has no money and can-

not. He solicits aid from other stockholders. They

have lost interest and will not. He does the work him-

self, using some of his own and some borrowed money,

for three years. Then a claim is brought against the

company by one Davies, and this wicked, designing, ma-

licious stockholder fraudulently refused to again do the

assesment work for the purpose of protecting this cred-

itor's claim against the company, which claim he con-
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siders fraudiilout. He refuses to do the anuual labor;

that is to say, be refuses to do wbat be was not autbor-

ized by tbe company to do, wbat be was never under a

particle of obligation to do, wbat tbe corporation did

not and could not pay bim to do, and wbat, witbont great

exjDense to himself, be could not do—that was tbe fraud.

Or perhaps it may be said that the fraud did not con-

sist in bis failure to do tbe assessment work, but it con-

sisted in bis procuring AVailes, a man friendly to him-

self, to relocate. AVbere was the fraud in that ? He

could have relocated the claims himself. Wby could be

not then procure AVailes to do it for him?

Eight of tbe claims, the court below admitted, were

open to relocation. If that were true, would the execu-

tion levied by Davies have any value after the 1st of

January, 1905, even if there bad been no relocation l)y

anybody? Of course not. It was not the relocation that

stripped tbe execution of its value, but it was tbe fact

that the United States statutes had not been complied

with.

These remarks will show tbe real preposterous nature

of this ''fraudulent conveyance" argument advanced by

the court below. That court below has actually made

the astounding holding that, because a stockholder knows

that a claim exists against the company, it is fraudulent

for him not to do the assessment work—a thing which be

is not obliged to do—or else it is fraudulent for bim to
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relocate the property—a thing which he has a perfect

right to do.

At this juncture we desire to call the attention of the

court to the case of Moore v. Besse, 43 Cal., 511. In this

case, Besse was in possession of public lands of the

United States open to pre-emption and settlement, and

he made a conveyance of the land to his father, without

consideration and in anticipation of a threatened suit

against him by the plaintiff, Moore, and with the intent

to prevent the enforcement of the plaitniff 's claim. Soon

thereafter the plaintiff commenced a suit against the

son and an execution was returned nulla houa. After

the conveyance to him, the father filed his declaratory

statement as a pre-emptioner and in due time received a

patent from the United States, and two years later sold

the land to one Wilson, who had full notice of all the

circumstances of the sale. The plaintilf Moore then

sought by a bill in equity to subject the land to the lien

of his judgment. The court said (p. 514)

:

"The conveyance from Samuel H. Besse to his

father, Samuel Besse, could operate as a fraud upon

the i^laintitf only to the extent of the interest which

the plaintiff would have acquired by purchase at a

sale under his execution of the land fraudulently

conveyed. This interest could be only that which

Samuel H. Besse would have had at the time of the

levy of execution, but for the fraudulent convey-

ance ; for the interest of the judgment debtor at the

date of the levy is all that passed by sale under exe-

cution."
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So, ill this case, the Whaleii Company, by failing to

do the work, had lost its right to the property on Janu-

ary 1, 1905. If it had not been relocated, it would have

been government property and could not have been sold

under the execution. Therefore its relocation by Lay or

any one for him could not possibly harm this creditor

and, of course, could not be fraud as against him. Prop-

erty, to be susceptible of fraudulent alienation, must be

of some value to the creditor complainant, and it must

be property out of which the creditor might have realized

the whole, or some portion, of his claim, if it had not

been for the act complained of; or, as Mr. Wait, in his

excellent article on "Fraudulent Conveyances" (20 Cyc,

323), says, at p. 350:

"A conveyance or transfer of property by a

debtor can not be fraudulent as against creditors

where they have no right either at law or in equity

to subject the property to the payment of their

claim. '

'

The wholesome doctrine of fraudulent conveyances in

hindrance of creditors has been twisted and tortured by

the court beyond all possible recognition.

The owner of these eleven claims during the year 1904

was the Whalen Company. So far as the evidence

shows, there was never a director or officer of that com-

pany that had even heard of the Davies claim, and yet

the court has found that this owner of the claims had

conspired to defeat this creditor Davies.

But we can go no further.
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Let us assume that Colonel Lay, after lie learned of

this claim brought by Davies, had gone to the officers

and directors of the corporation and stated to them

that Mr. Davies would very likely reduce his claim to a

judgment, and that he would levy upon the property of

the company; and let us assume, further, that he had

stated to them that, if the company did not let him have

the property, it would be secured by Davies. Let us

assume, further, that the assessment work had been in

good faith done by the company in the year 1904: upon

each of the eleven claims. Then assume, further, that

the directors and officers of the corporation felt friendly

toward Colonel Lay and decided that, if it were simply

a question whether the property should go to Colonel

Lay or to this man Davies, they would much prefer it

should go to Colonel Lay. The company owed Colonel

Lay considerable more than was claimed by Davies.

(Trans., 218. Court's Opinion, Trans., 359.)

As a result of this assumed conversation let us sup-

pose that the corporation, for the pui'pose of preferring

the creditor Lay to the creditor Davies, executed a con-

veyance of the eleven claims to Colonel Lay in the year

1904 before Davies levied his execution.

In such an assumed state of facts, we have some of

the elements of a fraudulent conveyance hindering cred-

itors—that is to say, there was a design on the part of

the vendor and on the part of the vendee to defraud

an existing creditor; but, even in such a case, we con-
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tend that the conveyance would not have been fraudulent

in law or in equity, and Colonel Lay would not have had

a perfect right to go into a court of equity to protect

from interference the claims thus secured by a deed of

conveyance; and this for the reason that a corporation

has the perfect right to prefer one creditor over another,

although that creditor may be a stockholder and although

such a preference will deprive another creditor of his

opportunity to collect his claim.

As Mr. Wait says, 20 Cyc, 572:

"By the common law a debtor has the absolute

right to prefer in payment one creditor over an-

other, and such a preference, in the absence of fraud,

is perfectly valid as against other creditors. This

right arises from the right of disposition which is

incident to the absolute ownership of property. It

is well settled, therefore that, in the absence of ex-

press statutory provisions to the contrary, a debtor,

although insolvent or in failing circumstances, may
prefer one or more of his creditors by payment in

money or other pro]:)erty or by giving him security

for the debt, and that the preference thus given will

be valid notwithstanding that the claims of other

creditors will thereby be delayed or defeated; pro-

vided, however, that the debt is actual, that the

property transferred does not greatly exceed the

amount of the claim, and that the transaction is not

a mere device to secure an advantage to the debtor

or to hinder, delay or defraud other creditors. Such

a preference, although it may in paying one creditor

exhaust or so reduce the assets of the debtor as to

leave other creditors unpaid and without the means
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of collecting their claim, does not of itself 'hinder,

delay or defraud' creditors within the meaning of

the general statutes on this subject. The transaction

'does not deprive other creditors of any legal right

for they have no right to a priority.'
"

This doctrine is so well established that it would be

superfluous to burden this argument with quotations

from cases in which it is announced. Several hundred

cases, including many from the Supreme Court and other

federal courts of the United States, are cited by Mr.

Wait on pp. 572-3-4-5-6 of the 20th volume of Cyclopaedia

of Law and Procedure.

The statutes of Nevada do not prohilnt a preference

to a creditor. There is (as stated by the court below

in the opinion) a statute of Nevada against fraudulent

conveyances ; but, as the court there says, that statute

is only an affirmance of the common law upon the subject

and, beyond any question, at the common law a debtor

has the right to prefer a creditor. We, of course, admit

without question that a preference to a creditor is an

act of bankruptcy under the United States Bankruptcy

Act and under various state bankruptcy acts; but in this

proceeding that can make no possible difference. As said

by Mr. Wait, 20 Cyc, 579, referring to the federal bank-

ruptcy act and acts of that nature

:

**But under such statute it has been held that a

preference, otherwise objectionable, can be assailed

only in proceedings provided for by the statute it-

self, and that, if not thus attacked, it remains valid

as at common law."
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111 tliis connection, it is pertinent to note tliat the com-

piled laws of Xevada, after providing that conveyances

made to defrand creditors shall be void, further states

(Sec. 2716)

:

''This Act sJiaU not he so construed as to interfere

or conflict ivith the laivful minlnc] rules, regulations

or customs in regard to the locating, holding or for-

feiture of claims, but in all cases of mortgages of

mining interests under this Act, the mortgagee shall

have the right to perform the same acts that the

mortgagor might have performed for the purpose

of preventing a forfeiture of the same under the

said mles, regulations or customs of mines, and

shall be allowed such compensation therefor as shall

be deemed just and equitable by the court ordering

the sale upon a foreclosure, provided that such com-

pensation shall in no case exceed the amount realized

from the claim by a foreclosure and sale."

This doctrine of the common law, which permits a

preference to one creditor as against another, is fully

recognized and permitted in a court of equity.

In Crawford v, Austin, 34 Md., 48, the court said at

p. 51:

"Another objection, taken to the validity of the

deed, is that McKean, Vanhaggen & Co. were made
preferred creditors in it, because Austin expected

to receive employment from them. Assuming this

to be the meaning of Austin's testimony, it does not

invalidate the deed. Preferences are no doubt al-

ivays made from secret motives or indiccements oper-

ating upon the 7nind of the grantor, hut eqiiity does

not inquire into them, if the dehts preferred are in
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good faith, and all the properti/ of the grantor, ivith-

oiit reservation, is dedicated to the use and benefit of

creditors."

An in Green v. McCrane, 55 N. J. Eq., 436; 37 Atl, 318,

the vice chancellor said

:

"The question is narrowed down to the single

inquiiy, can debtors who owe two or more creditors

secure one of them by giving her a valid lien upon

their property, where it is done without fraudulent

design and simply to jirefer the favored creditor?

I do not think it has ever been denied that they can.

In Holhird v. Anderson, 5 Term E., 235, such a pref-

erence was sustained, though the disputing creditor

had judgment, and was about to issue execution,

and these facts were made known to the preferred

creditor before he was given his prefernce. And it

makes no difference if an honest preferenc^e of one

creditor defeats the claims of the others. HendricliS

v. Mount, 5 N. J. Law, 850. So long as the debtor

exercises this right honestly, his acts, whether the

preference be created by sale or pledge, are unim-

peachable. Essex Freeholders v. Lindsley, 41 N. J.

Eq., 194, 3 Atl., 391 ; Jones v. Naughright, 10 N. J.

Eq., 298. 'That a debtor in insolvent circumstances

may prefer certain creditors has been too long the

received law of this state to be questioned now.'

Bank v. Sprague, 21 N. J. Eq., 539. And in BanU v.

Cummins, 39 N. J. Eq., 580, the right to prefer was

supported even when the preferred creditor was

aware at the time that the vendee, who gave him

such a lien for a debt due from his vendor, had

taken his title in fraud of the creditors of the vendor.

Such a proposition was held not to be a participa-

tion in the fraud, but, on the contrary, to put the
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propert}^ to its legal use l)y applying it, tliougli by a

preference, to the ]>ayment of tlie debts of the fraudu-

lent vendor."

The court below seems to make a great point out of

the fact that Lay procured the services of Wailes in

making this relocation instead of making it himself. He

devotes a great deal of time to the discussion of the fact

that Lay was the moving spirit and that Wailes was

simply his dummy. Evidently the court thought that

such secrecy was itself fraudulent. AVe earnestly sub-

mit that Colonel Lay did nothing that he should not

have done, and did everything that he was obliged to do

in connection with this transaction. No single act can

be selected as fraudulent, and, if that is the case, the

ensemble cannot be regarded as fraudulent; as Judge

Caldwell said in Foster v. McAllister, 114 Fed., 145, at

pp. 152-3:

''Many innocent and lawful or indifferent acts

are linked together, apparently on the assumption

that their aggregation would impart to them an

odious quality, which separately they did not pos-

sess. But the law will not deduce fraud from any

number of lawful and innocent acts. One who seeks

to attach a fraudulent character to such acts must

go further, and show that they were in fact done

with a fraudulent intent and for a fraudulent pur-

pose ; and whether they are so done or not is a ques-

tion of fact, which must be submitted to the jury

when there is evidence justifying its submission.

The transaction between the plaintiffs and Terrell &
Co. which is assailed was perfectly consistent with
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honesty and good intentions, and, in the absence of

proof to the contrary, the law presumes it was of

that character. Mere suspicion, unsupported by evi-

dence, cannot be allowed to deprive a creditor of his

legal rights ; and fraud cannot be inferred either

by the court or jury from acts legal in themselves,

and consistent with an honest purpose."

And again (pp. 153-4)

:

''A bona fide creditor has a legal right to demand

of his debtor that he pay or secure his debt, and, in

the absence of a bankrupt law, a del)tor may lawfully

pay or secure one of his creditors to the exclusion

of all others. The necessarj^ effect of one creditor

taking a mortgage on all his debtor's property to

secure the payment of his d^bt is to hinder and de-

lay the other creditors of the debtor in the collection

of their debts, because it leaves them nothing out of

"\\hich to make their debts but the debtor's equity

of redemption in the mortgaged property, which is

valueless, except in so far as the property exceeds

in value the mortgage debt. But this is not hinder-

ing or delaying the debtor's other creditors, in a

legal sense; and it is not fraudulent as to them,

because the creditor had the legal right to demand

security for his debt, and the debtor a legal right

to give it, regardless of how other creditors might

be affected thereby. It is just what every other

creditor would have done if he had been equally dili-

gent, and had had the good fortune to be in like favor

with the debtor."

But assuming, as the court evidently did, that Colonel

Lay thought that he was doing something fraudulent in

having Wailes relocate this property for him, still we
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contend that the inile would be no different. As Mr.

Justice DeHaven, sitting in the Supreme Court of Cali-

fornia, said in Priest v. Broivn, 35 Pac, 323, in speaking

of the right of a debtor to prefer a creditor, at p. 325

:

''And of course, if, in such a case, the conveyance

is valid when made, it is not rendered invalid by

what the grantor may do or fail to do afterwards;

if the present fraudulent intention of the grantor

alone cannot defeat the conveyance, his subsequent

action in furtherance of his own fraudulent design&^

ought not to affect the rights of the grantee."

And, with reference to this secret transaction, by which

Lay procured the services of Wailes, we submit that

secrecy and haste are by no means elements of fraud.

As Mr. Justice Brown said in Davis v. Schwartz, 155

U. S., 631, at p. 640:

"In this case the preferred creditors receive no

more than they are entitled by law to have, and the

fact that they know that other creditors will suffer

by their preference does not show a want of good

faith. The effect of every mortgage to a creditor

as security for the payment of a pre-existing debt

is to withdraw the value of the property covered

by the security from the assets of the debtor, wliich

would otherwise be available in satisfaction of his

other debts. But unless a general bankrupt law,

or a law of the particular state makes the prefer-

ence illegal, it is difficult to see why mortgages given

under the circmnstances that these were given should

be held to be invalid. The fact that they ivere given

at night, under the instant apprehension of legal

proceedings, and that their execution ivas folloived
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hy an immediate delivery of possession, only indi-

cates that the insolvent debtor wished, in the selec-

tion of his creditors, to prefer his own friends, rather

than the plaintiffs, who would have secured to them-

selves the position of preferred creditors hy suing

out attachments and levying upon his property. In

short, they were attempting to do what the mort-

gages themselves successfully carried out. The

equities of the latter are at least equal to those of the

plaintiffs. We do not understand it to have ever

been doubted that a debtor may openly prefer one

creditor to the rest, and may transfer property to

him or give him security even after others have be-

gun their actions." (Italics ours.)

It being established that a debtor may prefer a cred-

itor, and that such a preference will not constitute a

fraudulent conveyance, it now remains to show that a

corporation may jorefer its own stockholders.

The power of the Whalen Company (an Illinois cor-

poration) to prefer its own stockholders is, of course, to

be determined by the law of Illinois.

In Reichwald v. Commercial Hotel Co., 106 111., 439,

the Supreme Court of Illinois said at p. 451

:

"We find it to be the indebtedness of the com-

pany, and that the transfer of the property was

but the payment of the company's bona fide indebt-

edness. An individual may turn out i^art or the whole

of his property in payment of his debts, and in so

doing may prefer creditors. We do not see why
this corporation might not do the same, and that

through the action of its board of directors.
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We! find nothing to impeacli the good faith

of the transaction. Kent lays it down: 'Independ-

ent of positive law, all corporations have the abso-

lute jus disponendi of lands and chattels, neither

limited as to objects nor circnmscribed as to quan-

tity.' (2 Kent's Com., 281.) In addition, here, the

law of tlie state where the corporation was created

conferred upon it the right to make contracts, ac-

quire and transfer property, with the same powers

in such respect as private individuals."

And again at p. 452

:

''The circumstance of Ingraham being a stock-

holder in the corporation, as he appears to have

been, did not debar him from obtaining security for

debts due to himself, to the exclusion of other cred-

itors. Buell v. Buckingham & Go,, supra; Whiteivell

v. Warner, 20 Vt., 425; Railroad Company v. Clay-

horn, 1 Speer's Eq., 562; Sargent v. Webster, 13

Mete, 497. We are not satisfied, from the evidence

as to its value, that the property transferred to In-

graham was any more than sufficient to satisfy the

mortgage on which it had been taken,—that at a

public sale it would have brought more than the

amount of the mortgage debt. If that be the case,

then Ingraham really obtained no preference over

other creditors in respect of his unsecured indebted-

ness. He but obtained satisfaction of the mortgage

which he held."

In Gould V. Little Rock, M. R. S T. Ry. Co., 52 Fed.,

680, the court, speaking through Judge Caldwell, said

at p. 685:

"The inducement to make the loans was to protect
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and give value to their own large interests as cred-

itors and stockholders of the corporation; but all

other creditors and stockholders, in proportion to

their interests, were equally protected and benefited

by the loan. Upon these facts, the deed of tmst

executed by the direction of the stockholders and

board of directors to secure the advances previously

made by these four directors to the company is a

valid security. The advances constituted a valid

debt against the corporation, which it was legally

liable to pay, and could have been compelled to pay

by suit. Where a corporation is legally liable to

pay a debt, it may undoubtedly give security for its

pajanent. The use of its property to pay or secure

a bona fide debt is not an unlawful use or diversion

of its property, no matter what official relation the

creditor sustains to the coi-poration. The corpora-

tion is under the same obligation to pay a bona fide

debt due to one of its directors and stockholders

that it is to pay a debt due to a stranger, and a se-

curity given for a debt due to a director and stock-

holder is as valid as a security given to any other

creditor. The doctrine established by tlie best-con-

sidered cases and by decision of the Supreme Court

of the United States is that the mere fact that

creditors of a corporation are directors and stock-

holders does not prevent their taking security to

themselves as individuals to secure a bojia fide loan

of money previously made to such corporation, and

used by it in conducting its legitimate corporate busi-

ness. Among the states maintaining this doctrine

may be mentioned Vermont, Massachusetts, Connecti-

cut, New York, New Jersey, Pennsylvania, Vir-

ginia, Illinois, Minnesota, and Iowa."
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There are nnmeroiis otlier decisions in the Federal

Courts holding that a corporation may not only prefer

its creditors, but may prefer its directors who are cred-

itors. This is, of course, carrying the doctrine further

than we need to carry it in this case. Colonel Lay was

not a director or officer of the company, and a convey-

ance to him of all the claims in satisfaction of his

debt would have been perfectly valid.

Clark & Marshall in '
' Private Corporations, '

' take the

view that a coiporation should not be permitted to pre-

fer its creditors who are directors, but, as to stockliold-

ers, they say (p. 2423)

:

''The rule recognized in most jurisdictions, that

the directors and other managing officers of an in-

solvent corporation are precluded, by reason of

their i^osition, from obtaining, as creditors of the

corporation, any preference over creditors, does not

apply to mere stockholders who are creditors of

the corporation, but who have no custody of or con-

trol over the assets of the corporation. They occupy

no fiduciary relation, in any sense, toward other

creditors, and, where preferences by insolvent cor-

porations are allowed at all, they may be preferred

by the corporation to the exclusion of other credit-

ors, if they are bona fide creditors, and the transac-

tion is perfectly fair and free from fraud; and they

may obtain a preference by execution, attachment,

or other legal process. This does not apply, how-

ever, when the preferred stockholder is also a di-

rector or other managing officer, or where he is the

sole stockholder, or a majority stockholder, and

takes advantage of his position to obtain- the pref-

erence over other creditors."
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We have conducted tlie foregoing argument upon a

hypothetical basis, viz. : that there had been an actual con-

veyance to Colonel Lay by the corporation, and we be-

lieve that we have demonstrated that, even in such a

case, the preference would have been perfectly valid in

law or in equity.

The facts, as they were brought out on the hearing,

do not even proximate a case of fraudulent conveyance,

because

—

First. There was no conveyance.

Second. There was no proof that the directors or offi-

cers of the corporation had ever heard of the Davies

claim.

Third. There was no proof that the corporation failed

to do anything after that claim arose that it had not

failed to do for several preceding years.

Four til. The relocators did not obtain the property

from the debtor, but obtained it from the United States

government; and

Fifth. The property could not have been sold under

the execution even if it had not been relocated by the

complainant.

We are confident that this court will readily see that

the argument advanced by the court below upon this

question of fraudulent conveyance is entirely specious

and fallacious, and that the court below will be reversed

by the decree of this court.
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Conclusion.

Tlie equities of tliis case are all with the complainant.

If lie stands for himself, his rights cannot be disputed.

If he stands for Colonel Lay, and was acting merely for

Colonel Lay, then consider the equities between Colonel

Lay and Davies. Which of the two is entitled to the

consideration of this court on the plain home-spun prin-

ciple of common right and fairness?

It was Colonel Lay's money and time that saved these

mines from forfeiture for the three years prior to 1904.

The amount of his debt against the company was double

that of IDavies. Both creditors, we will assume, were

entitled to their money. Davies desired to satisfy his

claim by virtue of an execution and levy. Colonel Lay

desired to satisfy his claim by relocating the property.

Each wanted to defeat the other's claim, if that were

necessary in order to secure his own. Davies waited

until the last day of the year 1904 to levy his execution

and Lay effected his relocation on the first day of the

next year. Each had been vigilant—each had watched

the other.

The court below readily concluded that Lay's anxiety

to defeat the Davies claim by relocating was fraudulent

and his conduct so shocking to the sensibilities of a court

of equity that all relief must be denied him. Although in

law he had secured a perfect title to the property, those
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were dirty liands knocking on the door of the court of

equity and the doors must remain closed.

But what about Davies ? His desire to secure the prop-

erty by an execution levied on the last day of the year

was not wrongful. His wish that he might be compen-

sated out of the property, to the exclusion of Colonel

Lay, was sanctity itself. It was Christian-like for him

to desire to defeat Lay's claim, but the judicial mind

revolted with horror and shame from the contemplation

of Lay's wicked desire to secure the property for him-

self—^liis unholy wish to be repaid for the very money

which for the three years prior to 1904 had conserved the

property to the corj^oration. The money which kept

these claims from forfeiture way back in 1901, and with-

out the expenditure of which there would have been noth-

ing upon which Davies could have levied an execution,

was the very money which has come within the range of

the closed eye of Justice.

The complainant is entitled to the relief prayed for

in the bill. We ask that the decree of the court below

be reversed and that a decree be entered here affording

to the complainant all the relief prayed for.

Eespectfully submitted.

Jesse J. Ricks,

For Appellant.


